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What a game ſo embroyl'd and play'd on all ſides with ſo much heat and paſſion is like 
to end in, no man can tell; but I, that never had any thing ſo much at heart as the Union 
of my Country, which I thought the only way to its greatneſs and felicity, am very unwil- 
ling to have any part in the diviſions of it, the deplorable effects whereof I have been too 


much acquainted with, in the ſtories of Athens and Rome, as well as of England and France. 
Sir William Temple's Memoirs. 
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CONSIDERATIONS 


Very Important DECISION 


| O F TIE 
HOUSE of COMMONS. 


NTEXNEN NOTHING can be of more importance, or tend more 
. NN 2 effectually to the preſervation of peace and good order 
85 NE in ſociety, than, when great conſtitutional queſtions 
of MN i are unfortunately become the ſubject of public diſcuſ- 

KELKER x ſion, that the grounds and principles, on which the. 
ſeveral propoſitions are maintained, ſhould be fairly ſtated and ex- 
plained, in order that they may be clearly underſtood.— It is very 
eaſy, for men of lively imaginations, with a flow of words, to con- 
found the ideas of the multitude, eſpecially on legal and intricate ſub- 
jets, and by their eagerneſs even ſometimes to deceive themſelves : 
It is therefore the duty of each individual to contribute his ſhare towards 
removing every poſſible miſrepreſentation, to endeavour ſo to explain 
the terms of the queſtion to every capacity, that it may not be decided 
A 2 on 


4 ) 


on without being underſtood, and to prevent, as far as is in his power, 
the more moderate, beſt- intentioned, though leſs- informed part of 
ſociety, from being hurried into error, by the warmth and authority * 


of thole to whoſe judgment they have been uſed to defer. 


It is with this view, and no other, that I have been induced to throw 


together my thoughts on the late very important Deciſion of the Houſe 


of Commons : I wiſh that every reader of this little work would, in 
peruſing it, diveſt himſelf 'of / party and prejudice, as much as I flatter 
myſelf I did in compoſing it: I proteſt, upon my honour, that I had 
no other object in this enquiry than to ſearch after the truth; and, if 
ever it ſhould be thought worth while to enquire the name of the 
Author, he will be known to be a ſincere, undiſguiſed friend to every 
principle of public liberty, as eſtabliſhed at the Revolution ; one who 
loves and eſteems the private characters of many of that party who 
were the minority on this queſtion, and who admires and approves 
their public principles and meaſures, . though, upon the preſent queſ- 
tion, he is obliged, from conviction, to differ from them i in opinion. 
—Let me therefore implore the candor of the reader, that he will 
peruſe this Pamphlet without prejudice, that he will conſult the prece- 

dents, weigh the arguments, and try the concluſions by every rule of 
fair reaſoning ; and that he will believe I have no other intentions in 
publiſhing it, than to give what appears to me to be a fair and i impar- 
tial ſtate of the law, and in ſo * to contribute my mite towards 

quieting the public apprehenſions.- | 


The Houſe of Commons have . « That Mr. Wilkes, hav- 
e ing been expelled, is by that expulſion rendered incapable of being 
« elected into the preſent parliament ; that, this incapacity having 


« been 


1 
« been publiſhed to the freeholders of Middleſex by the writ as the 
ce law of parliament, thoſe who neglected to take notice of it, and 
e ſtill voted for Mr. Wilkes, threw away their votes upon one incapa- 
« ble of receiving any advantage from them, and that therefore the 


« petſon who had the next majority of legal votes upon the poll, Was 
« duly elected. 1. | 


In enquiring into the truth and legality of this determination, three 
points ſeem to offer themſelves to our conſideration; 


1. Firſt, Whether the Houſe of Commons was the legal court of 
judicature in which this queſtion ought to have been tried ; and whe- 
ther they had a ſole, excluſive juriſdiftion to determine it? 


2. Secondly, If they had a competent and excluſive juriſdiction to 
hear and determine it, yet, whether they are authoriſed by the law 
and uſage of Parliament to declare, by their own reſolution, any perſon 
incapable of being elected, who is not incapacitated by act of 
Parliament ? : 


3. Thirdly, Though in ſome other caſes they may be able to ſupport 
the legality of ſuch a reſolution, whether in this particular queſtion of 
Mr. Wilkes, it can be maintained to be Law, that any perſon expelled 
by the Houſe of Commons, is thereby rendered incapable to be elected 
into Parliament ? 


1. And with reſpect to the firſt, though the other two branches of 
the legiſlature have, at different. periods, endeavoured to deprive the 
Houſe of Commons of this their moſt eſſential privilege, the right of 


determining every queſtion relative to the election of their own mem- 
B bers, 


„ 

bers, yet, I believe, nothing of this ſort has been urged on the — 
queſtion. The moſt factious enemies to the authority of the Houſe of 
Commons, have been obliged to admit, that, with reſpect both to the 
rights of the electors and elected, the Houſe of Commons are the ſole 
and excluſive judges, but they add, *< that in the exerciſe of this judi- 
« cature they are bound by acts of Parliament as the only law of the 
land, and cannot, arbitrarily, by their own reſolution, make a law 
« which ſhall diſable any man from being eligible into parliament 
« without the concurrence of the other two parts of the legiſlature.” 


And from this mode of expreſſion has, I think, ariſen all the diffi- 
culty upon the preſent queſtion ; the friends of Mr. Wilkes, ſay « the 
« Houſe of Commons, cannot, by their reſolution, make the law ; they 
cannot, without an act of Parliament, incapacitate any man or body 
* of men, from having a right to be elected. I admit it, but this 
power, as fo ſtated, was never contended for by the Houſe of Commons- 
or any individual member of it : unluckily for the argument of theſe. 
gentlemen, this is not the matter in diſpute : It is, Whether the Houſe 
« of Commons, in matters of election, can, by their reſolution, with- 
« out an act of Parliament, declare the law; and whether, if, by law, 
« any man or body of men, are excluded from being eligible into Par- 
« liamegt, the Houſe. of Commons is not the ſale and excluſive court of 
4 « judicature, by which this law is to be declared, and this queſtion to 
« be determined? And to this, which J take to be the fair ſtate of 
the queſtion, I do not believe any man will give his negative. When- 
eyer a queſtion ariſes on a dilability created by. act of Parliament, as 
whether the member is duly qualified? whether he has accepted an 
office that renders him incapable of being elected? whether he is a 
minor or of full * In theſe and every other fimilar queſtion, it is 


univerſally 


1 

. uhiverſally allowed, that the Houſe of Commons are the only judges that 

have a right to examine, to hear, and to determine; and it has been 
admitted, by the ableſt and moſt upright judges that ever ſat in Weſt- 

minſter-hall, that, with regard to any queſtions of law that arife out 

of theſe determinations, the inferior courts are bound by the reſolutions 
of the Houſe of Commons ſo far as concerns the rights of the electors and 

elected, and that fuch reſolutions are not controvertible in the courts be- 
low, Has the right, claimed and exerciſed by the Houſe of Commons, 
ever been doubted, to determine, whether Boroughs have, by their 

antient conſtitution, a right to ſend members to Parliament? a power 

much more extenſive than that contended far in the preſent queſtion — 
But, indeed, I am on this head only combating a phantom: It is not 

now, in any place, a matter of diſpute whether the Houſe of Commons 

are the ſole and excluſive judges of who are the perſons legally elected; 

it is only contended, '« that, in the exerciſe of this judicature, they 

« cannot, by their ſimple reſolution, without the aid of an Act of Par- 


% liament, create a dilability in any man to be elected, and, being 
« legally elected, to ſit in Parliament.” 


2. And this brings me to the ſecond point; I ſaid before, that I do 
not take this laſt to be a fair ſtate of the queſtian : Let us conſider, 
what have been the proceedings — Mr. Wilkes was expelled — he was 
re- elected the Houſe of Commons declare that election void, and. 
« that Mr. Wilkes having been, in this ſeſſion of Parliament, expelled 
« this Houſe, was and is incapable of being elected a member to ſerve in 
« this preſent Parliament,” That is, the Houſe of Commons, the ſole 
and excluſive Court having juriſdiction, declare the law of Parliament 
to be © that any Member expelled, is incapable of being elected into 
« the Parliament which expelled him.” Is this making a law by their 
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own reſolution ? Do they ſay, that Mr. Wilkes, having been expelled, 
{ball not hereafter: be re- elected into this Parliament? No, the reſolu- 
tion is, © We, having a right to declare the law, and having conſulted 
<< precedents,' and looked into the practice and uſage of Parliament, 
e do adjudge, that a man, in Mr. Wilkes's ſituation, is, by the law of 
Parliament, incapacitated from being elected to be a member into this 
«. Houſe of Commons:“ but, ſay Mr. Wilkes's friends, The Houſe 
« of Commons have not ſufficient grounds on which to make this ad- 
e judication ; they have determined that to be the law of Parliament, 
c which. is not fo ; that is, they have, in this inſtance, as any Court 
&© of Law. may do, miſtaken the law and erred, and therefore we have 
e a. right to aſſert, that having no antient authorities or practice on 
« which they can ſupport this Deciſion, it is ſubſtantially, and, in 
« fact, making a law by their own reſolution, · and thereby diſabling a 
c man to be elected, who was not diſabled by the law of the land.” 
This, I hink, is giving their objection its full force, and to this I ſhall 
endeayour to find an anſwer, when J come to the 3d point to con- 
fider, « what the law of Parliament is with reſpect to perſons expelled ;” 
at preſent I ſhall confine myſelf to ſhew, © that the Houſe of Commons 
« have, at all times, without objection or controul, exerciſed this juriſ- 

« chen of declaring, by their own reſolution, ſingly and without an 
« Ad of Parliament, What the law is as to the eligibility or diſquali- 
« fication' of Members to ſerve in Parliament.” And I ſhall conſider 
what has occurred to me on this ſubject under theſe ſeveral heads, — 1. As 
to Aliens, or perſons born out of the King's allegiance.— This Queſtion, 
whether Aliens are eligible, ſeems firſt to have ariſen ſoon after the acceſ- 
fion of James the 1ſt, and it appears from the Entries in the Journals of 
the 6th of December, 2606, and the 230 « of May 1614, that it was 

F | then 
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then doubted, whether even Scotchmen naturalized, could be admitted 
to fit in Parliament, On the 7th of February, 1620, a Queſtion aroſe, 
whether a Scotch Peer could fit in the Engliſh Houſe of Commons ? 
and, in the debate on this Queſtion, in one of the moſt able and moſt 
conſtitutional Parliaments that ever fat, no man ever doubted the right 
of the Houſe of Commons to determine what the Law was, though no 
Act of Parliament exiſted on the ſubjet.—Sir Edward Coke, in his 
argument ſays, A Knight Banneret cannot ſerve herè in reſpect of the 
honour he hath at funerals.” I do not find any member replied to this 
great Lawyer, © that he was miſtaken in his Law, for that Bannerets, 
e not being excluded by act of Parliament, muſt be eligible:“ yet ſuch 
would have been the anſwer of the preſent day.—On the 18th of Fe- 
bruary, 1625, a new Writ is ordered to be iſſued in the room of a 
Scotchman ante-natus and not naturalized. It is not a ſufficient anſwer 
for Mr. Wilkes's friends to ſay, But this is the Law of the Land, 
« Aliens are diſabled by the common Law, from the enjoyment of 
« many Rights and Privileges of which this is one.“ I beg to know 
from whence do they collect this to be the Law, but from the reſolutions 
of the Houſe of Commons. —!It will appear from the next head, that 
diſabilities created by the common Law, and by the Law of Parliament, 
are not always co- extenſive. What intitled Scotchmen, poſt-nati, to be 
eligible into the Houſe of Commons before the Union? Was it by act of 
Parliament? if not, by whom; and on what foundation, was the Law fo 
declared ?—2. With reſpect to minors, or perſons under age, though by 
the common Law they are excluded from ſeveral privileges, and though 
the opinion of great Lawyers has been that they are not by Law eligible 
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into Parliament, yet we all know that, till the Act of the 7th and ?th of 
William the IIId, the contrary practice univerſally took place. On the 
23th of November, 1621, it is propoſed, in a Bill then before the Houſe, 
relating to the election of Members, to inſert a clauſe declaring this | 
incapacity of perſons under age, for © It is not fit, ſays a Member, 
« that they ſhould makes Laws for the kingdom, who are not liable to 
« the Law,.“ But no ſuch clauſe was at this time inſerted, and it con- 
tinued to be the Law and Uſage of Parliament, in contradiction to the 
Common Law of the Land, that Minors were capable of being elected; 
inſomuch, that on the 16th of December, 1690, a ſpecial Report is 
made from the Committee of Privileges and Elections, & that the Peti- 
« tioner is a Minor, that he was admitted to be ſo by his Counſel,” 
notwithſtanding which, the Houſe declare him duly elected, and order 
the Return to be amended in his favour. It appears from hence that diſ- 
abilities by the Common Law, do not always operate as ſuch by the 
Law of Parliament ;— that of this difference, the Houſe of Commons 
are the ſole Judges, and that, in caſes however unfit or inconvenient, the 
Law, as they have declared it, cannot be altered but by Act of Parliament. 
—3. The next deſcription of Perſons diſabled to fit in Parliament by 
Law, are the Clergy :_ It appears from the Parliamentary Hiſtory, 3d 
vol. p. 274, that ſoon after the Reformation, the Convocation peti- 
tioned, © that according to the antient Cuſtom of the Nation, and 
Tenor of the Biſhop's Writ, the inferior Clergy might be admitted 
< again to fit in the Houſe of Commons.” When this Queſtion firſt 
occurred in fact, as it did on the 12th and 13th of October, 1553, 
when a Prebendary of Weſtminſter was returned, the Houſe of Com- 
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mons declared the Law to be, “ that he could not be a Member.” On 
the 7th of February, 1620, another Clergyman was returned, and 
« all of opinion not fit to be admitted here, and would have fined the 
<« town for ſending him, but for their poverty ;” and on the 8th a new 
Writ was ordered. After the Reſtoration. on the gth of January, 
1661, Dr. Craddock was returned; a Committee was appointed to 
examine whether the Doctor was in holy orders: On the 15th of 
January they report © that he was in holy orders, and that it was their 
« opinion, that he was therefore incapable of being elected; to which 
opinion the Houſe agree. And, under theſe deciſions of the Law of 
Parliament, without an Act of Parliament, the Clergy have acquieſced 
to this Hour, If the doctrine of Mr. Wilkes's Friends had prevailed, 

« that the Houſe of Commons had no right to determine this point, 
&« the Clergy not being excluded by Act of Parliament, or having deter- 
« mined it, that the Electors are not bound to ſubmit as to the Law of 
« the Land. I ſhould not have wondered to ſee Mr. Horne, and 
many other peaceable reverend Divines, Members in the next, or 
indeed of this Parliament; and unleſs they would be as inconſiſtent 
in their Principles as they are in their Arguments, I fancy they would 
have ſtrove hard to have brought this Queſtion likewiſe into diſcuſſion. 
— 4. I come next to Embaſſadors and Perſons employed abroad in the 
public Service.— It was frequently a doubt throughout the reigns of 
Queen Elizabeth and James the Iſt, whether perſons under this deſcrip- 
tion could continue Members.— Many arguments were urged on the 
3th of February, 1575, on the 19th of January 1580, and on the 

18th of March, 1580, for and againſt this doctrine, and in Dewes's 


Journal, 
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J6urnal, p. 28 .lt was again ſtarted on the 19th of November, 1606, 
ind on the 22d of that month was determined that perſons employed 
abroad ſhould. continue Members, and from that time the Queſtion 
ſeems to have been ſettled. —This was a wiſe and conſtitutional deter- 
mination, that the Crown might not have the power to deprive a man 


of his ſeat in Parliament by calling upon him to exerciſe a public Cha- 
racter abroad; and yet, if, at this hour, the City of Canterbury, or Town 


of Dover, ſhould petition the Houſe of Commons for a new Writ, 
under a pretence of their not being repreſented, (and indeed with reſpect 
to the latter, the fact is, that their Member has been ſo long employed 
abroad, ſo much to his own honour and the advantage of his Coun- 
try, that I believe out of 14 years, Sir Joſeph Yorke has ſcarce been 
in the Houſe of Commons 14 days, I fay, it they ſhould petition on this 
ground, what anſwer is to be given them ? If they ſhould be told, 
« You are repreſented, The Seats of your Members are not vacant,” 
they would reply, by the mouths of Mr. Wilkes's friends, * Where is 
« the Act of Parliament that declares this to be Law? Is. it not rea- 
© ſonable that we ſhould have our Repreſentatives actually preſent ? 
e By what right do you prevent us?“ It would be in vain to talk to 
theſe Gentlemen of old, ſettled, eſtabliſhed Determinations.— They 


would, in the true Spirit of Middleſex Freeholders, and of Mr. 
Wilkes's Friends, anſwer, „Don't tell us of your Determina- | 
„tions, We are the Judges of who is proper to repreſent us; 
e and, unleſs precluded by AQ of Parliament, we will inſiſt upon 
« our Point, and, by every Meaſure, endeavour to maintain it.” — 
It appears however, from the antient Debates, among Men of the 
greateſt parliamentary Abilitics, that at that time no Man ever dreamt 


that 
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that the Houſe of Commans had not a right to decide what the Law of 
Parliament was, though no Act of Parliament had ever been made up- 
on the ſubject. — 5. Withreſpect to Sheriffs and returning Officers, it has 
been often a queſtion, * Whether a Sheriff for one County is by Law 
« eligible either for that County, or any other County or Borough?“ 1 
ſhall not now enter into the learning on that head; thoſe who with to 
underſtand the Queſtion, may conſult the 4th inſtitut. p. 10. Dewes, p. 
38. Prynn's Animadverſions, p. 12 and 13; his preface to Cotton's 
Abridgment, p. 2. and his Regiſter of Writs, part II. p. 114, 162, and 
part IV. p. 616.—lI ſhall only obſerve that, whenever the queſtion 
has occurred, the Houſe af Commons have been conſidered as 
the only Court. having a right to determine the law ; and though, on 
the gth of April, 1614, it was reſolved on the queſtion, That * Sit 
« George Selby, Sheriff for Durham, could not be choſen Knight ct the 
Shire for Northumberland ;” yet we all know, that in a caſe which 
happened within a very few years after, when this doctrine was attempt- 
ed by the Court to be applied to exclude Sir. Edward Coke, the Houte 
would not acquieſce under it; and tho' the King by meſſage of the 
roth of February, 1625, deſired that a new Writ might iſſue for Nor- 
folk, the Houſe adopted fo little the argument of the preſent patriots, 
ce. That any but themſelves had a right to determine this queſtion ;” 
that the matter was referred to a Committee, and tho' they came to no 
determination during the Seſſion, yet it appears, from the entry in the 
journal of the gth of June, 1626, that they conſidered Sir Edward 
Cake as the Member for Norfolk throughout that parliament. But ac- 


cording to the preſent doctrine, very agreeable to what was urged by 
D the 
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the Courtiers in the beginning of the reign of Charles the Iſt. The 
«© Houſe were pre-cluded by Act of Parliament from keeping Sir 
„Edward Coke in his ſeat ; what they then did, was therefore againſt 
Law, and the Freeholders of the county of Norfolk would have had a 
<« right to proceed to a new election; The Freeholders or ſuch part of 
« them as the King could have gained, and not the Houle of Com- 
* mons being the judges of the diſability of the Member.” For it 
was urg'd that Sir Edward Coke was diſabled by Act of Parliament 
the 46th of Edward the IIId. which is to be found at large in Prynn's 
ſecond Regiſter of Writs, p. 114. was ſtrongly inſiſted on, but without 
effect; that wiſe and virtuous Houſe of Commons were reſolved to 
maintain inviolate their privilege of being the fole judges of the Law, 
and their right to determine that Law, From that day to this, the uſage 
and practice of Parliament has been, notwithſtanding the act of the 46th 
of Edward the IIId. to admit a Sheriff of one county to be eligible for 
another, or for any City or Borough; and within theſe very few 
years, tho' in a petition preſented on the 31ſt of January, 1766, this ob- 
jection was made againſt Mr. Child, elected for Wells, That he was 
« at the time of Election Sheriff of a county ;” the petitioner was very 
properly adviſed to drop his petition, and not to rely on this worn- out 
objection. But however the Law may ſtand regarding Sheriffs, what 
will Mr. Wilkes's friends ſay, as to the ſituation of Mayors, Bailiffs, 
and other Returning Officers, againſt whoſe eligibility there is no pre- 
tence of any Act of Parliament; and yet it has been the unvaried prac- 
tice and uſage, and is now the Law of Parliament, that they ſhall be ex- 
_ cluded from ſerving for their own Boroughs? On the 2 5th of May 1604, 
Mr. Francis Moore moveth touching the caſe of Mayors, and quotes a 
Reſolution taten in Parliament the 3 Sch of Henry the 8th © That mayors, 
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« ſtood diſabled to. be of the Houſe,” and wiſheth the Me Reſolution 
now ; on the 2 5th of June, thisQueſtion was moved again, and upon the 
„hole matter, 4 Reſolved; that from and after the end of this preſent 
« Parliament, no Mayor of any City, Borough, or Town Corporate, 

« ſhould be elected, returned, or allowed to ſerve as Member of this 
« Houſe ; ; and this, to continue as an Act and order of this Houſe 
« for ever.” On the 14thof April, 1614, Mr. Fuller reporteth that 
« By general conſent, Mr. Berry Bailiff of Ludlow, and that hath re- 
e turned himſelf, ſhould be removed; but for the other Mayors and 
« 'Bailifts, who have returned themſelves, that, becauſe the Caſes might 
differ and the Particulars not examined, the Committee thought not 
« fit then further to proceed in any Reſolution for any of them.” As 
to Berry, © Reſolved that he ſhould be removed, and a new Choice,” 
principally. becauſe he confeſſed himſelf openly he was a Bailiff, And 
after ſome Debate, upon a Queſtion, « Whether all Mayors and 
« Bailiffs that are in Berry's Caſe ſhould be removed, Reſolved, yea.“ 
On the 22d of March 1620,.upon Queſtion, «© Mr. Foxton, being. 
« Mayor at the time of his Election, to be removed, and a new Writ” 
without one Negative. And this doctrine is confirmed by the ſeveral 
Determinations of the Houſe, on the ad, zd, 4th, 6th, and 15th of 
June, and 17th of November, 1685, and is at this time the clear ac- 
knowledged, undiſputed Law of Parliament. 


But ſay Mr. Wilkes's Friends, © Theſe determinations are juſt ; ta 

« be ſure no Man ought to be Judge in his own Cauſe.” What? Sup- 
poſe a Returning Officer has a Majority. of legal Votes, ſuppoſe him 
ſuch a Favourite with his Borough, that they will infiſt on giving their 
Votes for him and no other perſon ; is there any Act of Parliament to 
exclude 
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exclude hem trom fitting ? Far from i it; nay, does not the Actof the 23d 
of Heury the Vith, ch. 14, declare, “that if any Mayor or Bailiff ſhall 
« return other than thoſe. which be choſen by the Citizens and Bur- 


n geſſes of the Cities and Boroughs where ſuch Elections ſhall be 
« made, he ſhall forfeit 40 l. to the King, and 40l. to any perſon that 


< will ſue.” He is, by Law, therefore bound to return himſelf, but will 
the Houſe of Commons therefore admit him to ſit ? , No, ſay Mr. 
« Wilkes's Friends, though there is no Act of eee to ex- 
e clude perſons under this deſcription, yet, from the principles of com- 
* mon Juſtice, ſuch a determination of the Houſe would be legal, 
that is, in other words, Where the determination of the Houle of 
Commons correſpends with our ideas of Law, and Juſtice, there we 
ce will admit their Juriſdiction ; but, in a Caſe exactly fimijar, and 
<« which lands preciſely upon the ſame foundation, there we. will deny 
c it, becauſe it contradicts our opinion upon the ſubject, or, to 
«. ſpeak plainer, interrupts our Views of factious Oppoſition.” 
—6. The next deſcription of Men, who have ſtood diſabled to be 
elected by Reſolutions of the Houſe of Commons without an Act 
of Parliament, are, Perſons in execution at the time of their Election. 
In the famous caſe of Sir Thomas Shirley, in the beginning of the 
firſt Parliament of James the Iſt, this Queſtion was much agitated, and 
there is much curious Reading in thoſe debates, but is not exactly 
applicable to the preſent caſe, as the Writ of Execution, though it 
iſſued before, was not executed upon Sir Thomas Shirley till after his 
- Eledion.—During this Queſtion, a Bill was brought into the Houſe 
of Commons « for diſabling Out-laws, Perſons in Execution, and 


« Recuſants 
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« Recuſants Convict, from being of the Parliament,” but was rejected 
on the third reading, on the 18th of April, 1604, without one yea.— 
Did that Houſe of Commons then think it right that perſons under that 
deſcription ſnould be allowed to ſit? No, but they knew they were 
ſwufficiently ſecured from ſuch a diſgrace by the Law of Parliament as 
it then ſtood ; that they had a right to determine upon that Law; and 
they did not chuſe to ſubmit their legal Powers to be diſcuſſed and 

decided on by the other two Branches of the Legiflature: And, that 
it was, and continued to be the Law of Parliament, © that Perſons 
« actually in Execution, were not eligible,” appears from two Caſes 
which happened a few years after; on the gth of F ebruary, 1625, 
Mr. Gifford was reported to be under confinement ; an enquiry was 
made, and it being found, on examination the 15th, 16th, and 17th 
of February, that he was not in Execution till ter bis Election, he is 
admitted to have Privilege, and on the 18th takes his Seat; but, in 
the ſame Seſſion, the houſe being informed on the 22d of March, 1625; 
that Sir Thomas Moncke was in Execution before and at the time of 
his Election: On the 24th a new Writ is ordered to flue 1 in his _ 
as of a perſon incapable of being 2 


I chuſe to confine myſelf to theſe 8 of Perſons who are as 


clared' by Reſolutions of the Houſe of Commons to be ineligible, 
though farther arguments might be drawn in confirmation of this Doc= 


trine, if it was neceſſary, from the ſeveral inſtances of the Attorney 
General, Perſons outlawed and Recuſants Convict; and alſo from the 
Entries of the 21ſt of January, 1549, and the 2 iſt of June, 1550, 


and of the gth and: 1oth of February, 1 57 5, where upon a Queſtion, 


E « Whether 


* 
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«© Whether the Heirs apparent of Peers might continue to ſit;“ the 
Houſe of Commons, without aſking for an Act of Parliament, deter- 
mine the Law to be, that they might.“ In the caſe of the eldeſt 
ſons of Peers of Scotland, the Houſe of Commons, by their Reſolution 
of the zd of December, 1708, have determined the Law to be other- 
wiſe ; and it is the conſtant practice to order a new Writ to be iſſued 
for a Scotch County or Borough, in the room of any perſon bean, 
the eldeſt ſon of a Peer of Scotland: 


I ſay I ſhall confine telt fo theſe ſix heads of Diſability, becauſe, 
with reſpect to theſe, the argument appears to me clear, deciſive and 
unanſwerable. : 


It ber been faid, ce Where then is the neceſſity of an Act of Parlia- 
« mentin any caſe? Why was a Law made to exclude Minors, Officers 
ein the Cuſtoms and Exciſe? &c. Why did not the Houſe of Com- 
te mons render them incapable of being elected by their Reſolution ?” 
I anſwer, * Becauſe the Reſolution of the Houſe of Commons can- 
te not make the Law.” As the Law of Parliament ſtood, perſons 
under that deſcription had a right to fit, and, however inexpedient it 
might be, if the Queſtion ever came in judgment before the Houſe of 
Commons, they were bound, as a Court of Judicature, to declare the 
Law as it was.—lt therefore became neceſſary to apply for an Act of 


the Legiſlature, to exclude thoſe who were not before incapacitated by 
the Law and Uſage of Parliament. — 


3- And this brings me to the third Point to enquire, * What the Law 
« of Parliament is with reſpe& to Perſon's in Mr. Wilkes's ſituation ? 
« Whether a Member expelled, is, by the Law and Uſage of Parlia- 


« ment, 


E 


« ment, cligible into the ſame Houſe of Commons.” I ſhall conſider 
this Queſtion in three different lights, (1) from the Reaſon of 
the Thing. Nothing appears to me fo abſurd as the doctrine, which 
admits the Houſe of Commons to have a right of Expulſion upon 
grounds appearing to them to be ſufficient, and yet maintains, that 
the Electors may, in the ſame Parliament, nay, in the fame Seſſion, 

within four days, force the ſame Member back upon them again.— 
| Indeed it is fo abſurd, that it has not been inſiſted on in the preſent 
Debate, — Mr. Wilkes's warmeſt Friends have expreſsly admitted, 
over and over again, the Juſtice and Propriety of the Houſe's declaring 
his Re- elections null and void, there has never been a diviſion upon 
theſe Queſtions; they have gone, I believe, without a Negative ; 
and they allow that the Houſe may, with Reaſon, Juſtice and 
Law, continue this proceeding to the end of the Parliament. —The 
Houſe of Commons order a new Writ to iſſue ſor the County of Mid- 
dleſex, Mr. Wilkes is re-elected again and again, and the Houſe 
as often declare that Election void, and ſo on to the ead of the 
Parliament; and by this mode of proceeding, this legal Parlia- 
mentary Mode, ſo admitted to be by Mr. Wilkes's Friends, he is as eſ- 
ſentially excluded, and the Freeholders of Middleſex are as completely 
deprived of their Repreſentative, as by any other Mode whatſoever. 
But Mr. Wilkes's Friends have ſaid, We have an expedient for 
« this, if the Freeholders continue obſtinate, don't iſſue a new writ.” 
How! does this language come from friends to the freedom of Elec- 
tion ? Is this a Mode to preſerve the Rights of the Freeholders, not 
to give them an opportunity of having any Repreſentative at all? And 
yet, into this more dangerous, more unconſtitutional Meaſure, have 


Mr. Wilkes Friends been driven to avoid the Argument of Abſurdity 
| that 
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that preſſed them on the other way of proceeding. Aſk the Free- 


| holders of Middleſex heated as they are, or aſk any man more in 


his ſenſes, which is the more dangerous Engine of Power, for the 
Houſe of Commons to adopt, that of ſaying to a County, „ You ſhall 
« ſend no Repreſentative to Parliament, unleſs you will chuſe the Per- 
ce ſon we preſcribe to you; or, ©. we give you an opportunity of pro- 
« ceeding to anew Election; ſeveral perſons offer themſelves to you 
te as Candidates; take which you will, of thoſe who are not by Law 
« declared to be ineligible.” The Anſwer is obvious: In the firſt 
inſtance, The Houſe may be arbitrarily thinned and garbled 
to anſwer any Purpoſe whatever: In the latter, The Frecholders 
are at liberty to elect any Man, however obnoxious to any Adminiſtra- 
tion, or any particular Party, except ſuch as are by Law incapacitated, 


In the firſt Caſe, the Houſe of Commons may, by not iſſuing a Writ 
throughout the Parliament, alter its own conſtitution :. In the latter, 


The Conſtituents have the world to range in, and, unleſs all Virtues, 
Abilities and Underſtanding are centered only in ſuch as the Law 
declares ineligible, they may elect any gentleman: of weight, fortune, 
birth and underſtanding.—Suppoſe a Man guilty of the moſt infamous 
Crimes, the Houſe of Commons ſay, We think this Perſon too ig- 
ei nominious to fit among us; we expel him,” and order a new 
Writ,——The Gentleman is in poſſeſſion of a Burgage Tenure Borough, 
and by his Friends and Tenants is again elected.— The Holders of 
Burgage Tenure, have, by the Conſtitution, as much right to their 
Repreſentative, as the Freeholders of any County in Great Britain. 
What is to be done? There are in theſe and ſimilar Cafes but three 
Meaſure to adopt, (1) Either to iſſue Writs from time to time, as faſt 
as the Member is expelled and re- elected, which appears to me to be 

| as 


r 1 


as ſtrong, tho a more abſurd exerciſe of power than the preſent, or (2.) 


which is the advice of Mr. Wilkes's Friends in the preſent Caſe, not to 
iſſue any Writ at all, and ſo leave the County or Borough without it's 
Repreſentative, which I own I ſhould think a very violent proceeding, 
or (3.) which has been followed in the preſent inſtance, to declare the 

Law to the Freeholders, and to give them or any part of them an op- 


portunity of giving their ſuffrages for any admiſhble, LE Eg 
Member. 


2. The next argument in favour of this Propoſition © That a Mem- 
« ber expelled, is incapable of being elected into the ſame Parliament” 
is drawn from conſtant and invariable practice; and it is a maxim of | 
Law, That Cuſtom is not only a fair Expoſitor of the Law, but in 
% many inſtances makes the Law.” What then ſhall we fay, if, out of 
the many hundred Members who have been expelled from the time of 
the earlieſt Records to the prefent hour, no inſtance can be produced 
of the ſame Member being elected into the ſame Parliament ? (I am 
aware of the Caſe of Mr. Wollaſton and ſhall ſpeak to that by and by) 
Can it be thought poſſible, that, if they had not been reſtrained by the 
known and acknowledged Law of Parliament © That ſuch perſons 
were ineligible, of the many inſtances not one ſhould happen in 
ſo long a courſe of years to contradict this doctrine? And if it had 
happened, I have no doubt but the diligence and activity of Mr. 
Wilkes's Friends would have produced it, but I believe indeed there is 
not one. The caſe, which has been cited of Sir Robert Sawyer, who 
was expelled on the 2oth of January, 1689, and ſaid to have been re- 
elected into that Parliament, is not ſo; It has been found on enquiry, 


F that 
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that no return was ever made into the Crown Office to the Writ which 
iſſued in his room on the 23d of January, the Parliament being ſoon af- 
ter diſſolved. With regard to Mr Wollaſton's caſe, it is this,. — An Act 
of Parliament paſſed in the 5th and 6th of William the IIId. ch. 7. by 
the laſt clauſe of which, it is enacted, ** That no Member of the Houſe 
ce of Commons, ſhall, at any time be concerned directly or indirectly, 
« or any other in truſt for him, in the farming, collecting or managing 


ce any of the ſums of money, duties or other aids granted by this Act, or 
5 that hereafter ſhall be granted by any other Act of Parliament, ex- 


<< cept certain perſons therein ſpecified.” In the following years Land- 
tax Acts were paſled, and alſo, An Act for granting Rates and Du- 
«* ties on Marriages, Births and Burials.” Three or four years after, 
.notice being taken in the Houſe of Commons that ſeveral of the Mem- 


bers were concerned in collecting, managing, &c. contrary to the di- 


rection of this Clauſe, an enquiry was ſet on foot, and on the 17th of 
February, 1693, the Committee who were appointed to examine 
into the fact, report That Richard Wollaſton, Eſq; now a Member 
« of this Houſe, by ſeveral Commiſſions was appointed Receiver 
« General for the County of Hertford, of the Duties upon Marriages, 


ce Births, and Burials, and alſo of the Duties upon Houſes, and it does 


©« not appear to the Committee, that the ſaid Commiſſions have been 


« altered, or any others appointed, by a new Commiſſion to ſucceed 
% him.” On the 20th of February the Houſe take this report into 
conſideration, and come. to a Reſolution, „ That Richard. Wollaſton, 
Eq; being a Member of this Houſe, and having ſince been con- 
40 cerned and acted as a Receiver of the Duties, &c. contrary to the 
a Act made in the 5th and 6th of His Majeſty's Reign, be expelled 
this 
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this Houſe.” A new Writ iſſues, and upon that Writ Mr. Wollaſton 
was re. elected and admitted to fit —(1.) In the firſt place, I would ob- 
ſerve, that of ſeveral other Members removed at the ſame time, as. 
being under the fame Predicament, it appears from an accurate ſearch 
that has been made, that Mr. Wollaſton was the only one that was re- 
elected into that Parliament.—(2.)Tho' the Houſe of Commons in that 
Reſolution uſe the word © Expelled” It is clear from what followed, 
that they did not conſider themſelves at that time, as expelling Mr. 
Wollaſton for having acted a criminal part in diſobedience to the Law, 
and thereby rendered himſelf a Culprit too ignominious to fit among 
them, but that they were only carrying into execution a Law, which 
had been in this inſtance evaded ; for before Mr. Wollaſton's Re-elec- 
tion, he took care to reſign the ſeveral Offices he enjoyed, and thereby 
re-capacitate himſelf, without being included in the Act of the 5th and 
6th of William the IIId. As ſoon as he had reſigned his employments, 
he was no longer within the words of the A A Member concerned 
« directly or indirectly in the collecting or managing theſe Duties, 
and was therefore no longer incapacitated, by Law, from ſitting in 
Parliament. And, that the Houſe of Commons themſelves at the 


time they expelled him, underſtood what they did in the fame light, 


appears from the words of the Report, © That they do not find the 
* Commiſſions altered or any others appointed to ſucceed him.” If ſuch 
alteration had been made, what would have been their concluſion ? 


„That Mr. Wollaſton, tho' he had been a Member concerned in 


* theſe collections, contrary to the Law, yet the Commiſſions having 
«© been altered, and he being now, at the time of enquiry, no longer a 
* Commiſitoner, did not come within the deſcription of the Act, 


« and that therefore the Houſe had no grounds to proceed 


« againſt 
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ee againſt him.” That this is not a forced interpretation of the words 
of the Report is demonſtrable from another Caſe which happened at 
the ſame time, that of Mr Chriſtopher Montagu; — The Committee 
had reported © That Mr, Montagu- had been a Commiſſioner of the 
« Stamp Office (who was in like manner excluded by the 5th and 
« 6th of William the IIId.) and had ated under that Commiſſion to 
&« the 4th of Ottcber, 1698, but that he was ſucceeded by Colonel 
« Farringdon.” Now the Parliament of which Mr. Montagu was at 
the beginning elected a Member for Northampton, began on the 24th 
of Auguſt, 1698, ſo that from that time to the 4th of October following, 
Mr. Montagu was certainly within the words of the Law, „ A 
« Member concerned in collecting, or managing,” but at that 
time he reſigned. What do the Houſe do in Mr. Montagu's 
Caſe > They refer the matter to a Committee to ſtate the fact, and 
there it reſts ; Mr. Montagu continued a Member: Is not this then a 
clear expoſition of the grounds on which the Houſe determined. 
in Mr. Wollaſton's Caſe, *« That he was not expelled as a 
“ Criminal in having violated a ſubſiſting Law, but removed in order 
& to carry the Law into Execution?” For, as Mr. Montagu, tho' after he 
was a Member, had been employed © in the managing the Stamp 
“ Duties,” and therefore had been equally guilty of a ſimiliar Diſobe- 
dience, yet having reſigned, he was at the time of enquiry no longer 


an Object of the Act of Parliament, ſo Mr. Wollaſton, though he 


was very properly removed out of the Houſe of Commons, as being 
diſabled by Law to fit, whilſt he continued a Receiver of the Duties, 
having reſigned, thereby re-qualified himſelf again to be elected and 
fit in Parliament. Juſt as if, upon Examination it ſhould be found 
that a Member had not that legal Landed Qualification required by 
Act of Parliament, and ſhould therefore be removed; If, before the 


next 
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next Election in conſequence of a new Writ, he ſhould by purchaſe 
or otherwiſe, obtain the 3ool. per Annum as the Law directs, Does 
any Man doubt, whether he would not thereby be recapacitated, and 
become eligible? From this State therefore of Mr. Wollaſton's Caſe, - 
which I repeat is the only one that has been or can be produced of a 
Member under theſe circumſtances re-elected into the ſame Parliament, 
it will not be thought to apply very directly to the prefent Queſtion in 
diſpute ; Mr. Wollaſton was not expelled as an Ignominious Perſon, 
but as one, by his preſent ſituation, diſqualified to fit in Parliament, and 
was therefore removed; He removed that Diſability and was al- 
lowed to fit, | 


Since I wrote the above, I have heard of two other Cafes which 
ſeem to contradict this Doctrine, thoſe of Mr. Holborne and Sir Wil- 
liam Pennyman; Both theſe Gentlemen were expelled on the 11th of 
Auguſt, 1642, and both their names appear again upon the Journals 
as Members of the ſame Parliament, one in 1643, the other in 
1645: As to theſe, I would obſerve, in the firſt place, that though the 
names are the ſame, it is far from being cleat, that theſe latter were the 
ſame Gentlemen that were expelled in 1642, and, as a proof of this, 
it appears from the Journal of the 11th of Auguſt, that they were 
not only expelled, but at the ſame time declared “ diſabled to fit 
any longer as Members during that Parliament.” Secondly, If they 
were the ſame, they had been perhaps recapacitated by a ſubſequent 
Vote, for it appears that the Houſe exerciſed this Power at this time in 
ſeveral other inſtances ; and that this was the fact, is made more pro- 
bable by the Entry relating to Mr. Holborne on the 22d of January, 
1643, which is, * that he be diſcharged and diſabled for fitting any 
longer as a Member of this Houſe during this Parliament.” 
Now, can. it be poſſible, that if theſe two Mr. Holbornes were one 
and the fame Man, the Houſe ſhould have come to the ſame 

G Vote 
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Vote, in the ſame terms, and within ſo ſhort a time of each other, 
unleſs they had by their own Act recapacitated Mr. Holborne in the 
intermediate time? If the firſt Vote had been nugatory, . and they 
found Mr. Holborne, without their Conſent, returned upon them 
again, I believe that That Houſe of Commons would not have been con- 


tented with barely repeating the ſame Judgment over again, They 
would have taken more effectual Meaſures for carrying that Judgment 


into Execution. I muſt therefore conclude that theſe were either the 
Names of different Members, or that the Houſe had by its own Act 
re-eſtabliſhed the Gentlemen in their Seats ; In either of which Caſes, 
the Precedents no longer apply to the preſent Argument. 


3. I come then in the third and laſt Place to confider what have been 
the Precedents, and'the expreſs Declarations of the Law on this head 
by the Houſe of Commons from time to time. — 


1. The fiſt Caſe is that of Mr. Archur Hal, who, _ been 

charged . with publiſhing the Conferences of this Houſe abroad in 
print, and alſo a Libel containing Matter of Infamy of ſundry 
Members of the Houſe, and of the whole State of the Houſe in general,” 
is on the 14th of February, 1580, adjudged “ to be preſently ſevered 
« and cut off from being a Member of this Houſe any more, —_ the 
« continuance of this preſent Parliament.” 


2. On the 10th of February 1620, the Houſe were informed, * that 
« Sir J. Leeds had fat in the Houſe as a Member without having 
e taken the Oaths before the Lord Steward's Deputies, as required by 


« Law.” On the Fact being proved, the Houſe come to a Reſolution, 


That Sir J. Leeds is incapable of being a Member of this Houfe, - 


« as if never returned,” A Debate then ariſes, whether it would not 


be 
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be proper to inflit ſome farther Puniſhment upon him, Mr. Secretary 
ſays, Order, he ſhall be diſcharged now, and to ſerve no more this 
Parliament.” Mr. Chidley moves for an Order * to diſable him for 
« this Parliament.” The Houſe did not come into this Propoſition, but 
only ordered a new Writ to be iſſued: But this Debate ſhews what 
ſenſe the principal Members entertained at that time of the Power of 
the Houſe with reſpect to the diſabling their Members - during the 
« ſubfiſting Parliament,” 


3. On the 21ſt of June, 1628, Sir Edmund Sawyer * having 
te ſuborned a Witneſs to ſuppreſs ſome Evidence he could have given to 
« the Houſe is committed to the Tower, and declared to be unwor- 
« thy ever to ſerve as a Member of this Houſe.” | 


4. On the aiſt of January, 1640, Four Members having been con- 
cer ned, contrary to the Order of the Houſe made againſt Monopoliſts, 
are therefore expelled, and declared © not fit, or ought to fit as Mem- 
« bers of the Houle this Parliament:“ ; | 


5. On the ayth of May, 1641, Mr. Taylor having ſaid, That 
« the Houſe of Commons had not his conſent to paſs the Bill of Lord 
te Strafford's attainder, for that were to commit Murther with the Sword 
&« of Juſtice was expelled, and declared Incapable of ever being a 
« Member of that Houſe,” | | | 


6. On the 2d of November, 1641, Mr. Benſon having granted Pro- 
tections to ſeveral perſons who were not his menial Servants, and 
having done this with corrupt intentions, “Is expelled, and declared 
« unfit and incapable ever to fit in Parliament or to be a Member of 
« that Houſe hereafter.” | 

| + Oh 
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7. On the ad of February, 1641, Sir Edward Dering having publiſh. 
ed a Book againſt the honour and Privilege of the Houſe, is expelled 
and * diſabled to ſit as a Member of this Houle, during this Par- 
10 liament ;” And a new Writ ordered for the County of Kent « in the 
© room and place of Sir Edward Dering, thus diſabled.” - 


. 8 On the gth of March, 1641, Mr. Trelawney is put out of the 
Houſe and . Diſabled for fitting as a Member of this Houſe, during 
this Parliament.” - 


9. On the 12th of May, hea, It is reſolved that Mr. Long and 
Mr. Hooke, are not fit to fit any longer in the Houſe as Members 
of Parliament, and a Writ is ordered: For the electing of * other 
te Burgeſſes to ſerve in their ſtead, © fo diſabled as afareſaid. I cannot 
help _—_ that in this Judgment. of Expultion, there is not a 


Writ, as a ** e flowing "bil the e Expulſion., 


- 10. On the 4th of Auguſt, 1642, Reſolved upon the Queſtion that 
Serjeant Hyde is guilty of a Crime, and that he be diſabled to ſerve 
ge any longer in this Parliament, as a Member of this Houſe.” 
11. On the 5th of Auguſt, 1642, Sir R. Hopton and Mr. Thomas 
Smyth are « diſabled to fit as Members during this Parliament,” and 
new Writs are ordered to be iſſued for Election of Burgeſſes in the place 
of Sir R. Hopton, Mr. Thomas Smith and Mr, Serjeant Hyde, “ dil- 
« abled: by judgment of this Houſe to fit auy _ as Members of 
te this Parliament.” 


Many other ſimilar inſtances might be produced from the Journals 
of the Long Parliament of Charles the Iſt, but, as about this time, 
; the 
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the King having ſet up his Standard at Nottingham, Hoſtilities com- 
menced on each ſide, it may not be thought fair to look into theſe 
Times for Precedents of the Conſtitutional Powers of any branch of the 
Legiſlature.—The ſame objection however is not applicable to the latter 
of thoſe I have produced— Pym, Hampden, Holles, Glynn, Names 
that will ever be revered by Engliſhmen, were at this time the moſt 
active and leading Members of the Houſe of Commons; Men, too well 
acquainted with the legal and Conſtitutional Rights of Parliament to 
adviſe or conſent to the Exertion of Arbitrary Powers, and who ab- 
horred thoſe Meaſures, which the Ignorance, the Faction, the Am- 
bition, the wickedneſs of thoſe who ſucceeded them afterwards un- 
fortunately introduced—But it has been faid «© Theſe are not Par- 
« liamentary declarations of the conſequences legally flowing from the 
« Act of Expulſion, but are complicated puniſhments for extraordinary 
« offences, That of diſability ſuperadded to that of Expulſion ;” The 
Gentlemen who uſe this argument admit then, © That there is a 
“Legal Power in the Houſe of Commons of declaring an incapacity, 
« where the Offence appears to them to deſerve it, And if they do, 
where is the illegality in the preſent Houſe of Commons having exer- 
ciſed that power, as they have done in the Caſe of Mr. Wilkes ; if 
they do not, it follows of courſe that the Incapacities in theſe ſeveral 
inſtances were no other than what aroſe naturally; neceſſarily and 
by immediate operation of Law from the Act of Expulſion 
elf, | | 


But to go on with the Precedents, | 
12. On the 6th of March, 1676, Sir Thomas Strickland having 
been convicted of Popiſh Recuſancy is declared to be © from hence- 
forth diſabled from being any longer a Member of this Houſe ;” And 
this was done not by virtue of any Act of Parliament then in force, 
Te for 
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for the firſt Law which paſſed, © Diſabling Papiſts from fitting in 


« either Houſe of Parliament was not made till 1678, the 3oth 
of Charles the IId. : 


13. When Mr. Sackville was expelled on the 25th of March, 
1679, it appears from Grey's Debates on the queſtion to addreſs the 
King to remove him from all his Employments, that no Man had an 
Idea that he could by Law be returned back upon them again : 
Serjeant Maynard ſays, Put him into ſuch a condition that Oates 
ce and Bedlow may have remedy againft him, and that is, by expel- 


ling him the Houſe.” Short time for remedy, if the Borough of 


Eaſt Grinſtead, for which Mr. Sackville then ſerved, and which I 
believe was pretty much at his Command, could have returned him. 
again a Member of reset in eight and forty n. 


14. In Sir Roben Cann's Caſe, who was expelled on the 28th of 

October, 1680, by the concurrent approbation of Colonel Birch, Co- 
lonel Titus, Serjeant. Maynard and Mr. Powle, the Speaker in pro- 
nouncing Judgment, ſays, The Sentence of this Houſe is, that 
you be committed to the Tower and you are actually cut off from 
« being a Member of this Houſe, and you are no more to be a Mem- 
« ber of Parliament.” 


15. I come in the next and laſt Inſtance to that of Sir Robert 
Walpole, on the 17th of January, 1711, Mr. Walpele was ex- 
pelled ; a new Writ iſſued, and he was re- elected and returned again 
for Lynn; On the 23d of February a Petition was preſented from the 


| Burgeſſes of Lynn, ſtating © That Robert Taylor, Eſq; was elected, 


« but complaining that the Mayor refuſed to return him, and had re- 


© turned Mr. Walpole, tho' expelled this . and then a Priſoner 
40 in 


E 

in the Tower ;” On the 6th of March the Houſe proceed to take the 
Merits of this Petition into Conſideration, and the Writ and Return being 
read, they come to a Reſolution, * That Robert Walpole, Eſq; having 
« been, this Seſſion of Parliament, committed a Priſoner to the Tower 
« of London and expelled this Houſe, for an high Breach of Truſt in 
« the Execution of his Office, and notorious Corruption when Secretary 
« at War, was, and is, incapable of being elected a Member to ſerve 
« in this preſent Parliament.” And a motion being made, and Queſ- 
tion put, That Samuel Taylor, Eſq; is duly elected, It paſſed in the 
negative, and it was Reſolved *< That the late E ection for Lynn is a 
« void Election.“ Now in this Caſe, the Law That Members ex- 
« expelled are thereby diſabled from ſerving during the ſame Parlia- 
« liament,” apears to me to have been formally and judicially declar- 
ed ; and nothing can be a ſtronger confirmation of the legality of that 
Declaration, than that Mr. Walpole ſubmitted and acquieſed under it 
It is notorious that the Burgeſſes of Lynn had as ſtrong an Attachment 
to Mr. Walpole, as any Party of Freeholders of Middleſex have to Mr. 
Wilkes, He however immediately recommended to their Choice Sir 
Charles Turner his near Relation and Friend, who was accordingly c- 
lected, and fat for Lynn during the Remainder of that Parliament; Mr. 
Walpole being too well verſed in the Law and uſage of Parliament, 
not to know, that, if through a miſguided Zeal the Burgeſſes of Lynn 
had perſiſted, after this Reſolution of the Houſe, again to vote for him, 
Mr. Taylor or any other Candidate, with any Number of legal Votes, 
however few, muſt have been adjudged the fitting Member ; and that 
the Houſe of Commons as a Court of Judicature, declaring the Law 
of Parliament upon antient and uniform Precedents, could not have de- 
termined otherwiſe I own I was not a little ſurpriſed to hear this 
Caſe cited as a Precedent on the other ſide of the Qdeſtion : It has been 

ſaid “ If the Parliamentary Law is as you lay it down, that the diſabi- 
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ee lity to be elected flows from the Act of Expulſion itſelf, then, thoſe 
ho voted for Mr. Walpole after his Expulſion, being bound to know 
« the Law and to take notice of it, threw away their Votes, and con- 
« ſequently Mr. Taylor, if he had one legal Vote, was duly elected ; 
« But the Houſe of Commons in this inſtance refuſed to admit Mr. 
« Taylor, and only declared the Election void; Therefore they were of 
« opinion that Mr. Walpole was not at the time of his Election by Law 
<« incapable.” This is the Syllogiſm ; Now, not to take notice of the 
fallacy of that Argument, which draws Conſequences from the Act of | 
any Court, which are directly oppoſite to, and contradict the words of 
that Court in pronouncing the Judgment; for whatever Deductions may 
be logically made from that Proceeding, the fact is, that the Houſe of 
Commons in expreſs Words declared « That Mr. Walpole not only is 
« now, but was at the time of the Election incapable.” I ſay without 
relying upon this, there appears to me a clear and obvious Solution of 
this ſeeming Contradiction, which with the leave of the Reader I will 
ſtate.— The right of giving a Suffrage for a Member to ſerve in Par- 
« liament either for a County or Borough is a very valuable Franchiſe, 
« and of high Eſtimation in the Eye of the Law; It is not to be arbi- 
« trarily or wantonly conferred or reſtrained, and accordingly, when- 
«© ever a Returning Officer has preſumed, for any purpoſe, to trifle with 
« or abuſe the exerciſe of this Right, he has always thereby rendered 
« himſelf an object of the Juſticeof the Houſe of Commons: They them- 
ſelves have not been leſs cautious in their Deciſions upon this Point, and 
have very rarely adjudged the Exerciſe of this Right to have been nugatory 
and the Votes thrown away: To juſtify ſuch an adjudication, it is not 
only neceſſary that the Fact, from which the diſability ariſes ſhould be 
known, but alſo that the Law, the conſequence of that fact ſhould be 
clearly aſcertained and declared, to the Information of the Voters at 
the time of the Election ;—It is certainly a Maxim of Law © Ignorantia- 


6“ Juris 
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ce Juris non excuſat,“ and it is impoſſible that any Ci il Government 
ſhould fubfiſt a Moment, if that Maxim was not religioufly adhered to 
in'the Courts of Law : But in the Houſe of Commons, though in Mat- 
ters of Election they are a Court of Juſtice, they have always conſider'd 
themſelves as governed by more equitable Rules; they decree not in 
the Words, but according to the Spirit of the Law, and therefore when 
it appeared to them, that the Burgeſſes of Lynn, tho they knew the 
Fact of Mr. Walpole” s Expulſion, were not aware of the legal diſability 
reſulting from that fact, eſpecially as there had been no very lateDeter- 
mination of the Law in this Cale, I ſay, when this Ignorance of the 
Law in the Burgeſles was made known to the Houſe, would it not have 
been hard immediately to have taken Advantage of that Ignorance, to 
have rigorouſly enforced the Maxim of, Ignorantia non excuſat ? Was 
it not more equitable, more in the Spirit of that equal and ſubſtantial 
Juſtice, which is the end of all Law, to give the Burgeſſes an opportunity 
of going to a new Election, firſt having made a public Declaration of 
the Law, that they might, at a ſubſequent Election, diſpoſe of their 
Suffrages with their Eyes open, and, if they perſiſted in conferring their 
Votes cn a Perſon diſabled by.Law to receive them, that they might 
have no reafon to complain of the Conſequences ? When I fay «That 
« the Houſe of Commons tho' a Court of Juſtice i in matters of Elec- 
« tion are governed by Rules of Equity,” I ſpeak from the conſtant 
undiſputed practice of the Houſe in many inſtances. Suppoſe in a 
Borough, where the Right of Election is. © In Freemen admitted to their 
« Freedom and intitled by Birth, Servitude, or Marriage” that Perſons 
having a right to their Freedom are by the Mayor or Corporation, re- 
fuſed to be admitted, and conſequently © By Law” cannot have a Right 
to vote ; yet, if upon a hearing betore the Houſe of Commons, they 
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prove ſuch a Title to be admitted, it is the invariable Practice to ſupply 
the legal Defects of that Right, and to allow their Votes upon the Poll. — 
Very many fimilar Inſtances might be produced in ſupport of this Pro- 
poſition, and therefore tho' it is ſaid that, in the Caſe of Lynn, the 
Houſe ought © By Law” to have decided, that Mr. Taylor was duly 
elected, yet, conſidering that at the time of the Election the Burgeſſes 
had no notice of the legal Incapacity then attending Mr. Walpole, I 
believe it would have been thought rather too violent an adherence to. 
the ſtrict Maxims of Law, to have, in the firſt Inſtance, made this Deci- 
ſion, and declared the Votes thrown away, without giving the Voters 


an opportunity of proceeding to a new Election, with the Law as wel 
as the Fact publicly and clearly explained to them... 


Thus then 1 have endeavoured to ſhew "TOE Reaſon, and Prece- 
dents that An Incapacity to be elected into the ſame Parliament is 
« the Law, and has been the Ulage of Parliament , neceſſarily reſulting 
« from the Act of Expulſion itſelf.” 1 have therefore, at leaſt to my 
own Comprehenſion, fully eſtabliſhed the Truth of the three Propoſi- 
tions upon which I ſet out, (1.) That in this Queſtion of the Middle- 
ſex Election, the Houſe of Commons had a clear, competent and exclu- 
ſive Juriſdiction; ; (2.) That they were authoriſed by. the undiſputed. 
Practice of Parliament in ſeveral Inſtances, to declare, by their Reſolu- 
lution, the Law of Incapacity to be elected, arifing not from the poſitive 
Words of any Act of Parliament, but from the Uſage and Cuſtom of. 
Parliament ; (3.) That they had ſufficient Grounds from Reaſon and. 
Precedents to determine the Law in this Caſe to be ſuch as they have 
declared it. From theſe Propoſitions this Corollary follows as a neceſ- 
ſary a eee _ on the F W of Middleſex, having this 
legal 
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« legal incapacity declared to them by the Writ, ſuch of them as ſtil! 
« perſiſted to Vote for Mr. Wilkes threw away their Votes on a Per- 
« ſon incapable to receive them, and that the Houſe of Commons 
« could do no other than adjudge the Candidate, who appeared to 
them to ſtand next upon the Poll, duly elected.“ The Proceedings of 
the Houſe of the 2oth of May, 1721 5, in relation to the Borough of Mal- 
den, and of the 16th of April, 1728 touching the Election for Bedford 
have been on all. ſides admitted to be Law: In both thoſe Caſes, the 
Houſe, finding that the Perſon returned was by Law incapable of being 
elected, conſidered thoſe, who voted for ſuch incapacitated Perſons, as if 
they had never voted at all, and therefore they declared the next Candi-- 
date upon the Poll duly, elected. What has been the Diſtinction taken 
between theſe two Caſes and the preſent ? It has been faid © We admit 
« the Determination of the Houſe in thoſe Inſtances to have been le- 
« oal, but the Incapacities there were created hy Act of Parliament and 
therefore the Electors were bound to take notice of them, Ian ſwer, 
The Incapacity in the preſent Caſe was as great by the Law of the 
« Land, as if it had been made by Act of Parliament; becauſe the 
« Houſe of Commons having a Right to declare what the Law of Par- 
« lament is, in all matters reſpecting the Electors and Perſons elected, 
« did, in this Inſtance, make that Declaration upon good and ſubſtan- 
« tial Grounds; and this Law, fo declared, having been by the Writ 
« publiſhed to the Freeholders, as the judicial Determination of the 
only Court having Cognizance of the Queſtion, is as binding, as 
« the Judgment is of any of the Courts in Weſtminſter-Hall in mat- 
« ters of the Common Law, which have never been the Subject of an: 
Act of Parliament.“ 


But indeed it is not * this laſt Reſolution only that the Houſe of 
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Commons determined * That thoſe F recholders, who voted for 
« Mr. Wilkes after the Declaration of his Incapacity, threw away 
« their Votes.” I apprehend this Concluſion is to be drawn from 
ſome Parts of their Proceedings on former days, in which Mr. Wilkes's 
Friends heartily concurred; For on the 17th of February, the Houſe 
declared « That Mr. Wilkes was and is incapable of being elected a 
Member to ſerve in this preſent Parliament.” A new Writ iſſues, 
and Mr. Wilkes is again returned; on the 17th of March the Houſe 
without a diviſion declare © This laſt Election to be void.” Upon what 
grounds did they come to this Reſolution ? Were not the Votes of the 
Freeholders given at that Election good Votes? Certainly; but they | 
had thrown them away upon a perſon incapable to receive them, 
incapable by Law, and fo admitted to be ; For if Mr. Wilkes was 
by Law capable to receive them, and any one of the Votes was good, 
(which nobody diſputes) how was this third Election void? If neither 
the Electors or Elected had any legal Diſability attending their re- 
ſpective Rights, 1 beg to ask the warmeſt Supporter of the other Side 
of the Queſtion, how it happened, that the Houſe of Commons with- 
out a Diviſion, almoſt without a Debate, did on the 17th of March | 
adjudge that Election to be null and void? I own this Conſideration 
convinces me, that at that time every Man, of every Denomination 
in the Houſe of Commons, acquieſced in this doctrine, which I am 
now endeavouring to eſtabliſh. It does not become me to ſuſpect for 
what Cauſe they changed this opinion, or how That, which was Law 
on the 17th of March, did from ſeveral concurring circumſtances ceaſe 
to be ſo on the 8th of May. 


Before 


171 
Before I conclude, I beg to add a few words, to endeavour to un- 
deceive thoſe who have been induſtriouſly taught, “That in oppoſing 
« this declaration of the Law, by the Repreſentative Body of the Na- 
« tion, aſſembled in Parliament, they are ſupporting the Rights and 
« Liberties of the People?“ Juſt the Reverſe; nothing leads fo directly to 
Anarchy and Confuſion, and from thence to abſolute Power, as 
perſuading the People to refuſe obedience to the deciſions of any Court 
of Judicature : It may indeed anſwer the purpoſes of thoſe, who, by 
their Irregularity having made themſelves the object of the Laws, 
wiſh to divert their Edge, and to alarm and terrify thoſe Magiſtrates to 
whom the Conſtitution has intruſted the Execution of them'; but that 
part of Society, who have any property to looſe, whoſe Happineſs and 
that of their Families is ſecured only by the due and temporate execu- 
tion of the Law, as declared by the ſeveral Courts of Judicature, 
ought to recollect themſelves in time, before they give their Counte- 
nance to ſo dangerous a Doctrine, and before it is too late to re-eſtabliſh 
that Order, Quiet, and Subordination, by which Life is rendered 
agreeable, and without which, this beautiful Conſtitution, this long- 
admired, much envied Syſtem of Civil Policy, torn and diſtracted from 
its Foundations, will become the Scorn and Ridicule of the Enemics 
to Great Britain. | 


May the 11th, 1769. 
FINES 
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Pape 10, 1, 6. for makes read mate. Page 12, 1. 11. for þis read this. 
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